Chapter 19 of the NAFTA transfers judicial review of U.S., Canadian, and Mexican government investigations under the controversial anti-dumping and countervailing duty (AD/CVD) laws from national courts to binational panels of private international law experts. The system stands as a unique surrender of judicial sovereignty to an international body, a hybrid of national courts and international dispute settlement with as yet no parallel in the world of international trade or other international law regimes. Binational panel decisions have been controversial because agencies chafe at their intimate examination of agency findings and supporting evidence. Panels also are viewed as substantially more likely to overturn agency conclusions than national courts. Given the record of chapter 19 NA ETA panels, the author examines whether the system created to fill a unique need among the NAFTA parties may have broader utility, albeit one perhaps less true to its original purpose.
INTRODUCTION
MANY commentators have analyzed the innovative approach designed by Canada and the United States in their 1988 free trade pact for review of anti-dumping and countervailing duty determinations, improved in 1994 when Mexico joined in the creation of the North American Free Trade Agreement. 2 NAFTFA in fact contains a different dispute resolution structure for virtually every kind of commercial conflict.
Chapter 11 permits private investors to take the NAFT7A Party hosting its investment before an arbitral tribunal for issuance of a binding award if the host has failed to provide fair and equitable treatment or has taken regulatory measures "tantamount" to expropriation of its reasonable investor expectations. 3 The financial services chapter interposes additional procedures for investor disputes that involve financial services, including mandatory referral to a committee of the Parties' financial ministers for a ruling on the validity of financial policy defenses. 4 Side agreements addressing the intersection of NAFTFA's trade provisions with the rights of workers and with efforts of the Parties to protect the environment contain dispute resolution systems special to these subjects. 5 These systems have become ever-strengthening models for ameliorating trade's effects on these important policies in later U.S. free trade agreements with Chile, Peru, Colombia, the Central American Common Market, and the Dominican Republic.
Chapter 20 provides a general dispute settlement scheme for controversies not addressed by these special procedures. Parties may use Chapter 20 for interpretation, application, or breach of the Agreement, although they have invoked its procedures only three times in the 12 years of NAFTA's operation. 6 Parties initiated general dispute settle-ment about as often in the pre-NAFTA days of the U.S.-Canada Free Trade Agreement (USCFTA). Each of these systems deserves fuller exploration, but the specific device this essay treats is NAFTA's means for resolving anti-dumping and countervailing duty disputes. After briefly describing Chapter 19's procedures, the essay will discuss the chapter's effects on the rates of initiation of new AD/CVD investigations and of review of the resulting agency determinations, problems with the system that deserve further consideration by the Parties, and the viability of some version of Chapter 19 as a model for a Hemispheric trade agreement.
UNIQUE FEATURES OF NAFTrA CHAPTER 19
A. ORIGINS Other negotiators of Chapter 19 have confirmed the useful background note that the system arose from Canada's desire to eliminate application to its imports of U.S. trade remedy law, that is, anti-dumping and countervailing duty determinations. 7 To this end, negotiators inserted a special "expiration" date for Chapter 19 of five years after its entry into force within which time a working group would "seek to develop a substitute system of rules dealing with unfair pricing and government subsidization" and report to the parties as to its efforts. 8 If Canadian negotiators genuinely expected that a special trade remedy regime for their exports would result from this language, any such hope soon was dashed. The working group issued no report and, in fact, held no substantive meeting during those five years. At the end, NAFTFA's special procedures for review of AD/CVD determinations replaced those of the USCFTFA. 9 The working group's deliberations, such as they were, terminated in favor of a general consultations provision without even the encouragement of a hortatory expiration period.' 0 7. "Trade remedy," "trade defense," and "contingency protection" laws, as they are called by everyone but the U. S. Government, also refer to escape clause actions under the WTO Safeguards Agreement or regional trade agreements. NAFTA Chapter 8, not Chapter 19, addresses safeguards actions. Anti-dumping and countervailing duty (anti-subsidy) laws are controversial exceptions to the WTO's fundamental principle of non-discrimination in government measures affecting trade.
Although the WTO Agreements that impose disciplines on imposition of extra tariffs for the "unfair" trade actions of dumping (the sale of goods for export at a price lower than the price for like goods in the home market, or below the cost of producing the goods) and government subsidies that target certain industries are detailed, sufficient discretion remains to inspire endless litigation in national courts and in NAIFTA and WTO dispute settlement. Hundreds of books and article explain these laws. 
B. REPLACEMENT OF NATIONAL COURTS, BUT NOT NATIONAL LAW
Thus did Chapter 19 become a permanent fixture on the landscape of Northern Hemispheric trade relations. Indeed, it is a unique surrender of judicial sovereignty to an international body, a hybrid of national courts and international dispute settlement with as yet no parallel in the world of international trade or other international law regimes." Chapter 19's uniqueness stems both: from its replacement of national courts in the review of AD/CVD determinations of the Parties, and its retention of national law as the basis for review of such determinations. On one hand, private companies with standing to challenge an AD/CVD determination in the national courts may entirely bypass judicial review by selecting Chapter 19's binational panel system. 1 2 In fact, either side in the agency determination-domestic industry or foreign producers and importersis empowered to divest national courts of jurisdiction. Either as "winners" or "losers" in the agency proceedings, Canadian producers, for example, can force binational panel review whether they find themselves as exporters in a U.S. determination or the domestic industry in a Canadian proceeding.
On the other hand, although election of Chapter 19 triggers formation of an international dispute settlement panel, the panel does not apply the substantive AD/CVD law created by the international treaty provisions of Chapter 19, because the treaty creates no such law.' 3 Chapter 19 expressly eschews any hand in changing the laws of the Parties governing investigation and issuance of AD/CVD determinations.'1 4 Panel review extends only to the question "whether such determination was in accordance with the antidumping or countervailing duty law of the importing Party."' 5 The Panel explicitly stands in the shoes of the national courts of the importing Party, even to the point of applying the same standard of review of the agency's AD/CVD determination that such courts would have applied to the case. 16 11. See Macrory, supra note 9, at 16. 
C. PANEL DECISIONS DIRECTLY BINDING ON AGENCIES
Like national courts and, unlike other international dispute settlement systems, decisions of Chapter 19 panels are directly binding on the national agencies that issued the determination under review. 17 There is no intermediate step in which the Government of the Party whose determination is found wanting must approve the binational panel decision before it may be implemented, as is the case, for example, in WTO dispute settlement 18 or in the general dispute settlement procedures of NAFTA Chapter 20.
To ensure the separation of binational panel decisions from national judicial jurisdiction, parties to Chapter 19 dispute panel decisions may not appeal to the national courts, nor may national legislatures enact legislation to overturn those decisions.' 9 The only other international dispute settlement system to approach this degree of surrender of final judicial sovereignty is the transnational Court of Justice of the Andean Community. 2 0 Even that Court's decisions are obligatory for the Member Countries only after approval by the Commission of the Andean Community or its Council of Ministers of Foreign Relations. 2 1 Certainly, the WTO procedure carries no such automatic feature, as shown by delay and, in some cases, defiance by its largest Members. 2 2 111. CHAPTER 19'S EFFECT ON FILING WITHIN NAFTA OF AD/CVD CASES With this background, the issue we consider first is whether the dispute settlement process under Chapter 19 has affected the rate of initiation by NAFTA Parties of antidumping and countervailing duty cases against imports from other NAFTFA member nations. Some researchers have found that Chapterl9 has significantly affected U.S. antidumping and countervailing duty activity among its NAFTA partners. 2 3 One study suggests that binational panel review may reduce the likelihood that a panel will uphold an agency finding of material injury and thus indirectly discourages filing of AD/CVD petitions. This study finds data supporting the view that the early Chapter 19 under USCFTA had an impact on AD 25 The reduction of filings since the NAFTA took effect may relate to the binational panel review system's faster review-at least in the early days of the NAFTA. This swiftness may have decreased any advantage to a domestic petitioner of filing a case in order to chill trade . 26 Further, binational panels have tended to be less deferential to U.S. government agencies than the federal courts had been. Many studies have found that binational panels overturn U.S. agency rulings substantially more often than federal courts . 27 In addition, the panels apply a high standard of scrutiny to agency decisions favorable to U.S. petitioners seeking trade relief, while according almost unchecked deference to agency decisions adverse to U.S. petitioners. 2 8 In contrast, binational panels have shown great deference to Canadian agency determinations, whichever side prevails, 2 9 admittedly no doubt in part because of Canada's less onerous standard of review. This disparity may be a reason that U.S. industries over time have sought fewer AD/CVD trade remedies against Canadian imports. 30 Other researchers have found that Chapter 19 has had little effect on antidumping and countervailing duty activity. A study based on data from 1989 to 2000 finds little evidence that NAKI'A Chapter 19 dispute settlement activity affected the frequency of U.S. AD/CVD filings or affirmative determinations against Canada or Mexico. 3 1 However, this study does find evidence that cumulative remands by Chapter 19 dispute panels to review U.S. decisions against Canadian imports have led to 24. Id fewer new affirmative AD and CVD decisions. 32 Further, the study's econometric analysis notes that both Canada and Mexico experience about six fewer U.S. trade remedy cases each year than the rest of the world. 33 The data displayed in Figure 1 shows that AD/CVD initiations between NAFTA Parties have decreased from the commencement of NAIFA until the present day. Since 1994, the year NAFTFA became effective; there has been a large reduction in all AD/CVD initiations brought by one NAFTFA Party against another. Furthermore, the data in Figure 2 reflect a reduction in the number of cases brought to review for the agency determinations under NAFTA Chapter 19. During the time of the USCFTA, Canadian industries brought nineteen challenges against AD/CVD determinations issued by U.S. authorities, and U.S. industries filed thirty complaints against Canadian agency determinations. These numbers become seventeen and nineteen respectively within the NAFTA's first seven years. In addition, this reduction is especially apparent in the last three years, in which U.S industries filed thirteen petitions against merchandise from NAFTA countries and experienced five filings against U.S. imports. In contrast, U.S. industries in the three years from 1998 to 2000 filed twenty-three cases against goods from its NAFTA partners and had eleven cases filed against their exports. In summary, NAFFA Chapter 19, to a measurable degree, has reduced the number of investigations of AD/CVD, initiated by NAFTA members industries, involving NAFFA merchandise.
Next, we compare the data in Figure 1 with those in Figure 2 to discern whether Chapter 19 review has reduced AD/CVD investigation request by NAFTA members industries against one another. The United States, Canada, and Mexico initiated 115 AD/CVD investigations from 1989 to 1993, of products from one of the other countries. During this same time, there were 49 Chapter 19 cases brought under USCFTA (Mexico of course had not yet joined its North American neighbors in the FTA). From 1994 to 2000, NAFTA members initiated fifty-six AD/CVD investigations against each other's goods and brought sixty-nine Chapter 19 cases. Lastly, from 2000 to 2006, NAFTA members initiated thirty-eight AD/CVD investigations of one of the other NAFTA Party's goods and sought forty-five reviews under Chapter 19. The initiation of AD/CVD cases by NAFTA members against one another has decreased over time.
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IV. CHAPTER 19 DEFECTS

A. INABILITY To APPEAL PANEL DECISIONS
Chapter 19 has a number of serious defects that negotiators must address if we are seriously to consider its expansion. Most commentators identify the lack of true appellate review as a serious defect in the system. 3 4 Initial panels exercise overwhelming power as a result of this omission and, although their decisions are not, as with any international dispute settlement system, binding on any issues or parties not before them, the amounts at stake even in a single case can be quite large. Panels are composed of ad hoc individuals who, by design, have limited panel experience and it is common that a panelist is not expert in the complex AD/CVD laws and regulations 3 5 . This possibility is enhanced when two or three of the panelists are reviewing the result of a legal system unfamiliar to them (a U.S. panelist reviewing a Mexican determination, for example). 3 6 Because Chapter 19 provides no corrective mechanism and general guidance from an appellate system, the results can be devastating to the parties. Similar difficulty with the investor-state dispute settlement system in NAFTFA Chapter 11 has led the Parties to the Central America-Dominican Republic-U.S. Free Trade Agreement to anticipate creation of an appellate review system. 37 Since negotiation of the NAFTA, the United States has seen in the WVTO the value of a second chance when the initial panel simply has misunderstood the issues or stubbornly stuck to a position that bodes ill for future international trade relations. 38 Even with a steady stream of criticism of the reasoning of the WTO Appellate Body, the U. S. Government has begun to anticipate creation of appellate review systems for trade and investment disputes. Presented, in other words, with the necessity of providing U.S. transnational investors with the protection of binding arbitral tribunals, the U.S. Trade Representative recognizes the legally questionable, inconsistent record that has characterized Chapter 11 arbitration. A permanent appeal mechanism will smooth that record out quickly.
B. UNCONSCIONABLE DELAYS
Cases involving the United States and Canada, for the most part, have escaped the interminable delays that have come to characterize U.S.-Mexico reviews of AD/CVD determinations. 3 9 Despite a panel deadline of 315 days, inserted into the treaty itself for maximum effeCt 4 0 , delays literally of years in formation of requested panels have become the norm. Some of the delays are the result of the lack of available panelists in the Mexican legal system 4 1 , which has come to the AD/CVD laws substantially later than its NAFTFA partners. 4 2 36. Even though it is true that a panelist may hire a law clerk with experience in both civilian and common law systems, few lawyers truly understand both systems. By far the largest cause of the delays is one Party or the other taking the Chapter 19 process hostage to trade demands it makes of the other Party that are unrelated to the issues involved in the NAFTA review. Without betraying confidences, I can only note that this kind of folly has no place whatever in a rule-based dispute settlement system. The Governments of Mexico and the United States have not loudly condemned the practice, but have instead condemned the merits of the other Party's substantive position. This failure to vilify the practice of linking Chapter 19 review to other trade conflicts bespeaks a lack of respect for the process these Governments created and a cynical view in general of the nature of trade dispute settlement. In fact, one can accurately characterize this posture as a return to the pre-WTO days when dispute settlement was about which GATT Party had the most trade muscle, not which Party had the superior legal argument. 43 The system needs to be fixed by putting time limits on formation of a panel by the Parties, with a default of appointment of panelists from the Roster at random by the Secretariat. This approach is similar to the system used by the WTO. 44 
C. HAS CHAPTER 19 CREATED ITS OWN BODY OF AD/CVD LAW?
Former Chief Judge Edward Re of the U.S. Court of International Trade (CIT), whose Court lost jurisdiction over NAFTFA Party AD/CVD challenges through Chapter 19, observed that, "[a]lthough not bound to follow panel decisions as precedent, national courts are encouraged by national implementing legislation to view panel decisions as persuasive authority". 4 5 Perhaps the reality someday will reach that objective. To this date, at least, Judges do not cite Chapter 19 panel decisions in AD! CVD cases. Panels have reached the position, left undecided in implementing legislation, that they occupy the same litigation review level as the CIT and thus are not bound by its prior reasoning on point. As to the federal appellate level, panels uniformly concede the obligation to follow the law of the federal circuit court to which interested parties may appeal CIT (but not NAFTFA panel) decisions, the U.S. Court of Appeals for the Federal Circuit.
My own view is that the system has not fashioned a separate body of substantive AD/CVD law, but instead that Chapter 19 panels have created a different standard of review, at least for review of U.S. agency action. 4 6 U.S. agency decisions under the AD/CVD laws are subject to 43 USA-CDA-00-1904-06) , the Panel followed the two-stage approach adopted by the Supreme Court in the Chevron case, 467 U.S. 873 (1984), the "substantial evidence" standard, that is, judicial reviewers will hold them to be unlawful if "unsupported by substantial evidence on the record, or otherwise not in accordance with law."1 47 The substantial evidence standard falls between the most deferential standard in U.S. law (the agency decision will be upheld unless it is "arbitrary or capricious") and the least deferential ("de novo" review, where the court examines the evidence anew rather than reviewing the propriety of the agency or lower court findings and conclusions) . 48 We could describe the CIT's application of the substantial evidence standard as the willingness to defer to the agency in close calls. Binational panels in general have applied a de novo standard, that is, they have substituted their judgment for that of the agency when the panel would have reached different results as to the facts or law of the case. 4 9 This is not, of course, the "substantial evidence" standard of review that applies to agency action in U.S. federal courts. Civilian lawyers may not appreciate the importance of this difference, because they do not appear to rely to any significant extent on standards of review. With their greater reliance on a literal interpretation of the text under review, civil law panelists rarely find the need to look to the purpose or intent of the drafters, they analyze the laws in deductive methodology (logical reasoning), and the judicial precedents carry less weight for them than Common Law lawyers. 50 Nonetheless, the CIT likely would have reached a different result in about one-third of the cases that Court decided prior to the NAFTFA if the standard had been the one most Chapter 19 panels are applying sub rosa today. 5 ' Is there a solution to this defect, if indeed one views it as a defect? We tried to change the mindset of panelists when the NAFTFA subsumed the U.S.-Canada Free Trade Agreement by addition of language that encouraged the Parties to choose sitting or retired judges as panelists. rationale was that judges know how to apply standards of review, that is, to be judges. 53 That preference for judges was unrequited. CIT judges in particular were unwilling to moonlight as panelists for a system that threatened to eliminate their day jobs. Even the U.S. Supreme Court was unwilling to encourage federal judges to participate or even clearly to rule that doing so while still sitting would not constitute an activity inconsistent with their U.S. Constitution Article III judicial function. Under these circumstances, the new language lay as a dead letter. A permanent body of panelists would quickly gain the judicial perspective needed properly to apply the treaty's mandated standards of review.
D. AGENCY DEFIANCE OF PANEL DECISIONS
Agencies in all parties over time have found creative ways to avoid the effect of national court decisions. The U.S. Customs and Border Protection Service (Customs Service) may have taken these tactics to the cliff's edge with the policy that federal district court decisions with which it disagrees do not bind the Service. The rationale is that the Customs Service is a national agency that cannot change its policy when only one of the 66 federal district courts interprets a provision. That approach did not have particular success for the Department of Commerce. During my tenure as Chief Counsel at that agency, a CIT Judge became frustrated with having to remand to my clients the same ruling on the same issue in case after case. He ordered me to appear before the Court to inform me that if my agency did not either follow the teachings of his decisions when the same issue arises in future cases, or promptly appeal his rulings, my agency head should pack his toothbrush and be ready for a stay in jail for contempt of court.
Agencies often issue decisions on remand that follow the court's orders, but indicate respectful disagreement with the court's interpretation.
In such cases, an appeal of that interpretation normally follows. 54 I have not, however, witnessed the degree of defiance seen with some Chapter 19 remands. In one case, the agency publicly announced that, although it would obey the direction given in the Panel's fifth remand, it had no intention of revoking the order, even though the results of the remand 53. See, in the case of the United States, Statement of Administrative Action, The North American Free Trade Agreement Implementation Act, 103d Cong., 1st Sess. 644, House Doc. No. 103-159 (1993) ("There are several advantages to having judges and former judges serve as panelists. For example, the participation of panelists with judicial experience would help to ensure that, in accordance with the requirement of Article 1904, panels review determinations of the administering authorities precisely as would a court of the importing country by applying exclusively that country's AD and CVD law and its standard of review. In addition, the involvement of judges and former judges in the process would diminish the possibility that panels and courts will develop distinct bodies of U.S. law."). At least as to the standard of review, these words proved to be wishful thinking. 54. The facts of a particular case may make the case inappropriate for appeal, for example, if the rule preferred by the agency would not have changed the result under the circumstances presented, a situation the CIT Judge to whom I referred earlier well understood. would be a de minimis countervailing duty margin. 5 5 Part of the explanation for this level of rancor is the unappealable nature of NAFTA panel decisions. The more direct cause stems from the typical agency view that Chapter 19 panelists are patently unschooled in the work of judging compliance with national law of the agency's work product. The ad hoc ("panelist for a day") nature of AD/CVD review sought by negotiators is the culprit here, because a permanent tribunal likely would become in short order beneficiary only of the tension that is typical between agencies and courts, the natural and planned result of the constitutional separation of powers between the executive and the judicial branches that is a foundation of the laws of all three NAFTFA Parties.
My friend Charlene Barshefsky 56 stated in a speech shortly before the end of her tenure that trade dispute settlement (she was speaking specifically about the WTO) was not suited for the most important of cases. At the time, I found the comment oddly disrespectful of systems to which her superiors had pledged allegiance through implementing legislation. In addition, the remark hardly could have been consoling to developing nations, because Ambassador Barshefsky had in essence announced that one should not expect Europe and the United States to follow WTO dispute panel decisions in financially massive or otherwise critically important cases. In other words, trade dispute settlement exists primarily to discipline the Third World's violations of the rules.
With the benefit of time and further contemplation, I believe what Ambassador Barshefsky meant was that in cases of truly national importance, neither side can afford to lose ground on major positions, regardless of what a dispute settlement panel decides. This does not condone ignoring panel findings. The thought does lead to an expectation that Members in such circumstances must find politically acceptable paths to implementation of panel findings. This need may translate into substantially longer periods for implementation in order carefully to inure constituents and legislative bodies to the consequences of the necessary changes. The US-FSC/DSC export tax subsidy cases are an example involving an exceptionally long period of time in which successively less WTO-inconsistent legislation ultimately led to full U.S. compliance. The European Bananas import license regime 57 and its pushing aside of the 1998 Hormones 58 result also would fit as examples of the willingness to endure retaliation, at least for a time, because the ruling's consequences take time to become acceptable (in the case of Hormones, perhaps that time will not come).
The defiance in Softwood Lumber 5 9 is not unrelated to the political reality invoked by Ambassador Barshefsky. The solution for these actions assumes that WTO and NAFTFA signatories have ceded judicial sovereignty to dispute settlement panels. In the case of the WTO, despite the never-ending monitoring by the Dispute Settlement Body of cases in which the losing Member has not brought its laws into compliance, regardless of what compensation or retaliation has occurred, 6 0 the Dispute Settlement Understanding clearly leaves the ultimate decision on compliance to the Member, not to the Dispute Settlement Body, unless Members adopt a binding interpretation of or revision to the WTO Agreement at issue.
As to NAF1TA Chapter 19, while it appears that Parties indeed ceded ultimate judicial sovereignty as to AD/CVD determinations involving goods of the Parties to binational panels (except for most interpretations of the Constitutions of the Parties), Parties did not give such panels the equity powers that would be necessary to enforce their own decisions. 6 59, 63 (2005) .
The fact that decisions made by national authorities affecting importers and investors will often be subject to dispute settlement under an FTA may work a substantial change in the government's decision making process. For example, the responding Government normally will want the dispute settlement panel to have access to the "administrative record" upon which the decision was based in order to show compliance with the treaty provisions the complaining Government has alleged were violated. The fate of the agency decision will rely on the completeness of this record in setting out the evidence relied upon and its relation to the trade agreement's obligations. When effective dispute settlement is available in a trade agreement, national authorities may have strong incentives to follow a very different decisional process than previously may have been required by domestic law to implement the agreement's obligations. Creation of an administrative record anticipates, for example, that evidence upon which the decision is based will be explicitly identified and placed in the file of the measure, and mandates in addition that the analysis made by the agency be committed to paper and assigned to the file. It is easily seen that these steps transform the decision process into a rules-based mechanism, rather than one that flows from the opinions of agency officials alone, an approach that inevitably ensures greater openness in the decision process for all affected interests, both foreign and domestic.
T1he customs procedures of both MERCOSUR and the Andean Pact provide similar encouragement for maintenance of a document retention system by permitting challenge of an origin decision made by another Party. Other examples abound of the benefits of dispute settlement systems to civil society in general, not only to trade interests among the agreement's parties.
In particular, NAFTA Chapter 19 dispute settlement system benefits civil society by facilitating accountability on several levels. First, the review mechanism itself represents an accountability-ensuring principle at the highest level, because it holds governments directly accountable to dispute settlement panels. Chapter 19 also mandates creation of an administrative record, which directly reflects the importance of documentation and promotes accountability. And by requiring that decisions of dispute panels be based on the administrative record, chapter 19 exemplifies the necessity for objectivity and accountability. Although there is no right to appeal the ruling of a binational panel, another layer of accountability is provided. If actions of a party prevent a panel decision from being implemented, a special committee may be formed to safeguard the integrity of the panel process by allowing the aggrieved party to suspend operation of the binational panel system as to the offending party. NAFTA chapter 19 promotes accountability through an additional review mechanism, one that allows parties to test through dispute settlement whether an amendment to the anti-dumping or countervailing duty laws is consistent with WTO rules governing this trade field. 6 4 In addition, NAFTA Chapter 19's dispute settlement system has benefited civil society by increasing transparency in Mexico's AD/CVD practices. 6 5 In effect, Mexico improved its standards of transparency to the level of its NAFTFA partners in three major ways. First, the dispute settlement system has allowed interested parties full participation in the administrative process, including by requiring explicit timetables by Mexico for its actions; requiring that the administering authority, the Secretariat of Trade and Industrial Development (SECOFI) , maintain a complete administrative record; allowing counsel to have access to everything in the record, including business proprietary information; and giving interested parties the opportunity to present facts and arguments in support of their positions before decisions are made. 66 Second, the dispute settlement system has required Mexico to give a full explanation of its decisions, including by requiring disclosure meetings with interested parties within seven days after preliminary and final determinations; detailed statements of reasons and legal basis for final determinations adequate to permit an informed decision whether to sue; and timely preparation of summaries of ex parte meetings and of recommendations of advisory bodies, such as the Committee on Foreign Trade Tariffs and Controls (CACCE). 6 7 Finally, Chapter 19 creates full judicial review of all administrative determinations. 6 8 Therefore, NAFTFA Chapter 19's dispute settlement system has made Mexico's AD/CVD practices more transparent.
In general, the NAFIFA Chapter 19 dispute settlement system has benefited civil society by promoting accountability and transparency toward more effective participation of the people in their own governance.
VI. VIABILITY OF CHAPTER 19 AS MODEL FOR FUTURE TRADE AGREEMENTS
A. Do ANTI-DUMPING LAWS HAVE ANY PLACE IN AN ET7A?
Perhaps the first question ought to be whether AD/CVD laws themselves, or at least the more-often maligned anti-dumping laws-quite apart from any system for their review-can be justified for use within a free trade agreement. 6 9 Leaving aside the question of their economic jus- tification, competition policy officials have argued that their existence is antithetical to the objectives of a free trade agreement because they treat price discrimination differently when practiced by some firms within the free trade area (those selling into the territory of another Party) than when practiced by other firms within the free trade area (those selling to customers within the territory of one Party). 7 0 Without reminding our anti-trust friends that the Robinson-Patman ACt 7 1 to this day prohibits price discrimination within the United States under certain circumstances, I recall noting during negotiation of the U.S.-Canada Free Trade Agreement and soon thereafter that if the F1TA succeeded in eliminating trade barriers between the two countries, arbitrage soon would make dumping unprofitable, with the result that the dumping laws would wither away from disuse much as would the state in the early Marxian view of society's transition from capitalism to socialism. My assumption was the classic one that a protected home market is a necessary predicate to dumping, because selling a product back into the home market of the dumper to reap the rewards of higher pricing there requires that no, or few, government-imposed trade barriers exist in the dumper's home market, 7 2 particularly when transportation costs are unlikely to serve as barriers for geographically-adjacent trading partners.
Even without noting the other purposes served by trade remedy laws (escape valve for continuing trade liberalization, interface mechanism for vastly-differing economies, and so forth), we believe this statement misunderstands the difference in a trade agreement such as the NAFFA and a customs union information such as the Central American Common Market. We need not trot out the European Union to identify important differences between an agreement whose sole purpose is the economic one of strengthening trade among the Parties (admittedly, meeting this objective accomplishes a political goal of making the Southernmost NAFTFA Party substantially less subject to the great instability of sharp currency devaluations) and an integration agreement that aims for harmonization of external tariffs, immigration policies, treatment of workers, financial services, and other policies, whether or not tied to trade relations.
With regard to an integration agreement that seeks goals no loftier than reducing trade barriers and trade conflict, I would posit that there is 70. Address by Calvin S. Goldman, then Assistant Deputy Minister for Canada's Bureau of Competition Policy, in Canada/United States Law Inst. of Case Western U. School of L., at 6 (1987). 71. 15 U.S.C. § 13. The Robinson-Patman Act of 1936 is a U. S. law that prohibits anticompetitive practices by producers, specifically price discrimination. The Act provides for criminal penalties, but grants a specific exemption for "cooperative associations. nothing "antithetical" to maintaining lawfully applied AD/CVD laws, other than the fact that trade remedy laws are not particularly "neighborly." If a company is dumping, and the WTO permits a remedy under the circumstances of that dumping, the fact that the company is dumping inside an economic-only free trade area rather than from outside such a free trade area is of no moment. 73 The difficulty, of course, is in ensuring that the "lawfully applied" aspect of my test is met by the importing country.
We have all witnessed such blatant politicization of dumping that some of us may be permanently cynical of those who claim to be following the WTO rules. I have seen a WTO Member A openly threaten to impose an AD duty on an imported product from Member B if B did not open its market further to a product from Member A. I have seen dumping margins that coincidentally matched the level of an offered price settlement agreement that was not accepted. I have seen affirmative injury determinations that read more like a summary of foregone conclusions than an analysis of injury indicators and trends.
Dispute settlement is available under the WTO and under regional trade agreements, such as the NAFTA and the Andean Pact, to seek redress against such outrageous abuse of AD laws. Despite the serious limitation presented by the fact that these remedies are costly and timeconsuming, and their relief cannot in any event restore the parties to the status quo ante, we believe that dispute settlement systems have substantial value in preventing future flouting of WTO rules. As a participant on both sides of the dispute panel table, I believe that claimants receive more thorough review of their issues than they would before the typical national court. Courts are almost universally burdened with overcrowded dockets that markedly limit the time available and, except at the appellate level, are normally without benefit of fellow judges to help think through the complex issues.
B. HAS NAFTA CHAPTER 19 SURVIVED THE TEST OF TIME?
Should we view Chapter 19 as a one-time solution to Canada's insistence on special treatment under the AD/CVD laws that the United States simply could not avoid extending to Mexico? Certainly, the U.S. Trade Representative-in fact, a series of them-has insisted emphatically that Chapter 19 is ill suited for future agreements, and has prevented its extension in the face of strong attempts by Chile and other Latin American countries to join the special club of Chapter 19 beneficiaries. 74 tion, implementation, and litigation, as well as being a Chapter 19 panelist and a student of its effects.
More Frequent Reversal of Agency Action
For an obvious start, as would be expected with the more searching review of an agency's record typical of any trade dispute panel, econometric analysis shows that findings of error are more frequent than with judicial review and some data suggest that the number of affirmative determinations that survive the Chapter 19 process are also lower than in the courts. 7 5 The perception that binational panel review will be less forgiving of agency error accounts for the well-known fact that virtually every review of an AD/CVD determination issued by one of the NAFTFA Parties as to merchandise of another NAF1TA Party is carried out before a Chapter 19 tribunal, not in a national court. 76 In other words, if Canada's goal was to receive special treatment under the trade remedy laws of its largest trading partner, it has resoundingly succeeded.
We may ask whether the fact that the margin of error for NAFTA AD! CVD agencies has become so much narrower in Chapter 19 dispute settlement cases than before national courts necessarily demonstrates that these NAFTA panels could not possibly be accurately applying the Party's statutory standard of review of agency action. The Parties have made this claim in every challenge of Chapter 19 panel review taken before an Extraordinary Challenge Committee (ECC), which is Chapter 19's pitifully inadequate version of a mechanism to prevent outlaw panel decisions. The ECC is not an appeal, but rather a safeguard on the integrity of the panel process. 77 Under NAFTA Article 1904.13(a), either Party to a binational panel decision may appeal the decision if the Party alleges that a member of the panel materially violated the rules of conduct; the panel seriously departed from a fundamental rule of procedure; or the panel manifestly exceeded its powers, authority, or jurisdiction. In addition, the Party must allege that these violations materially affected the panel's decision and threaten the integrity of the binational panel review process. 7 8 It is also important to note that, although an industry may invoke binational panel review, only a NAFTA government may trigger an ECC. 7 9 Of the six challenges filed with the ECC, three under USCFTFA and three under NAFT7A, all have been unsuccessful. 80 In the first case filed under NAFTA of Gray Portland Cement, the ECC rejected a request by the United States to convene to review one of 14 determinations made by the binational panel regarding an AD order gray Portland cement and clinker from Mexico. 8 ' In the subsequent case of Pure Magnesium, the ECC rejected the challenge because the action by the binational panel did not threaten the integrity of the binational panel review process, even though the binational panel exceeded its power by failing to apply the correct standard of review and such action did materially affect the panel's decision. 8 Lastly, in Certain Softwood Lumber Products, the ECC rejected arguments made by the United States that the binational panel committed errors and held that the panel did not manifestly exceed its powers, authority, or jurisdiction. 83 Further, the ECC held that the panel did exceed its powers, authority, or jurisdiction by failing to apply the appropriate standard of review on the issue of export orientation, but the panel's failure was not material. 8 4 Although the claim of exceeding panel authority by failing to follow the appropriate standard of review of agency action has been found without merit by every ECC, one must wonder whether more searching scrutiny of the record alone possibly can account for the data on the greater frequency of panel remands to correct error.
Ad Hoc Panel Membership
In addition to the expanded time for typical trade dispute settlement as compared with that available to judges in national courts, another important contributor to the greater reversal rate is the ad hoc nature of panel membership. Primarily because of the U.S. position that permanent trade tribunals would become isolated islands of trade law interpretation uninformed by the real trade world of negotiating compromise and practical solutions, panelists are ad hoc, appointed only for the time needed to complete their work on the panel to which appointed, then they are sent back to their day job to soak up even more of that practical approach to solving problems in the real world. 85 In my experience, the effect has been that the very rarity of panel service virtually ensures that panelists will not view their panel duties simply as another day at the office-as would a national court judge-but as a singular event in which they have been chosen to participate by reason of their special expertise. With the expanded time to delve into the record and, in the case of NAFTFA Chapter 19, your very own research assistant, this view translates into an obligation to ensure to a high level of certainty that the proper interpretation of applicable law has been reached. Very few agency records will avoid sunburn under this kind of blistering light.
Majority Rule?
NAFTA dispute settlement in one way is similar to commercial arbitration in that each of the Parties selects two of its five judges, with the chair chosen normally by the Party that wins a coin toss. Because Parties have to date always selected their own citizens from the Roster of Chapter 19 Panelists, this procedure for establishing a panel results in a five-person panel with a majority from one Party. 8 1 6 In the early days, my unofficial counts found that the victorious Party was predictable simply by noting which Party had a majority. Early panelists "voted the flag," and in the most contentious of cases, for example, Softwood Lumber, one could almost remark that a panelist need not come home if she did not vote with her Government's position.
Because Chapter 19 cases have become, if not routine, at least common, Parties no longer may rely on the votes of their nationals if the position of the Party will not withstand scrutiny. For example, in both of the NAFIFA Panels on which I have served, the majority has been of mixed nationality, in one case unanimous. I recognize that the Governments of the Parties do not always have a position in particular cases, for example, when producers of one Party are challenging a determination by another Party, but I believe my observation remains valid that nationality of a panelist will not be a deciding factor in all but the closest of legal arguments. Even the massive cases such as Softwood Lumber bear out this observation.
C. ON BALANCE, PERHAPS CHAPTER 19 DOES HAVE A FUTURE
Every free trade agreement negotiated by the United States, beginning with the Israel-U.S. F1TA in 1985 and extending to the Colombia-U.S. 1IFA in 2006, as well as MERCOSUR, the Andean Pact, the Caribbean Community, the Central American Common Market, and many other trade agreements in the Hemisphere, provide for interpretation of the agreements and resolution of conflicts by dispute panel bodies. In the United States, this plethora of dispute settlement bodies likely will lead 85. Gantz, supra note 34, at 18. 86. Id.
to establishment of a single roster of eligible experts from all nations for service on any panel established.
The cost of these systems will be substantial. Even in the case of the NAFT'A, governments sometimes have delayed payment of panelists for years because of failure of the Parties to allocate sufficient funds to the process. Expanding the system to the thirty-four democratic countries in the Hemisphere would require funds far beyond present plans of any of these nations. If the Parties can succeed in a practical funding arrangement, I see nothing antithetical to the trade agreements involved to have a single dispute settlement system, operating under a common set of rules to reach the decision called for by the particular agreement, using the laws and the standard of review there provided. In fact, a common dispute settlement system would actually be the easiest part of a Free Trade Area of the Americas to conclude.
This does not address whether AD/CVD determinations of other Hemispheric countries should be subject to dispute settlement in the manner envisioned by NAFTA Chapter 19. I was not while a Government employee much of a fan of NAF TA panels. Start-up problems were major, and we had in place a perfectly useful system of judicial review that, in my view, did not need fixing. Having now served on NAF TA panels, and observed the decisions reached in the variety of situations presented over the past twenty-two years of Chapter 19's existence in the U.S-Canada and NAFTA agreements, I believe the system has been no better, and no worse, than the national courts it replaced.
If the United States, as is likely, will not condone major substantive changes to its AD/CVD laws, which will, once agriculture issues are solved in the Doha Round, become the final sticking point for reaching agreement, then changing the method of review of AD/CVD determinations may furnish a missing piece in the puzzle of FTAA negotiations. Although Brazil's officials may at first glance see nothing in a Chapter 19 process that addresses their substantive AD/CVD conflicts with the United States as orange juice, steel, and other Brazilian exports, further reflection may reveal that Chapter 19 has demonstrated yet again what good lawyers already know, that procedure can become substance in the twinkle of an eye.
